









































































































































WATER RESOURCES COMMITTEE

Council of the County of Maui

December 7, 2005

that originally the, the plan included a tank and a, and a booster station, but because of the limited funds
and the, and the amount that the bid came out the, the booster station and the tank had to be eliminated
from the project.

And rather than lose the Federal funds, which was over a million dollars, the Department decided to go
ahead and, and do the job, and address the tank and the booster pump in our CIP. Although we don’t
have it on our plans right now for *06 or *07, at, at some point in time we’re going to have to address
that.

CHAIR ANDERSON: If we could address it real quickly, because we need to move on, Members.

COUNCILMEMBER JOHNSON: And, and I do remember that, George, and that was one of the reasons why,
you know, with the private water system we had actually some concerns, because this originally came to
us a long while ago. So, now I know what you’re speaking about.

MR. TENGAN: Correct. It was a private water system before.

COUNCILMEMBER JOHNSON: Yeah. Yeah, that we took over after we improved it to our standards. Two
quick things and that is if we could provide two additional monies, I don’t know whether it would be
through budget, if this would help Mr. Kushi. On, on occasion we’ve been able to utilize outside
services where they could look at issues for us with outside legal, you know, maybe, at least just to do
the research, if Mr. Kushi’s Department is so overburdened. I don’t know if that would require any
additional funding to provide some kind of outside assistance if they would even go that route.

And with regard to the roadway is there any need for title search to just determine who owns the road,
because I know in another case over in Paia the Council did fund a title search for something that had
been lingering for a long while. So, I just want to know, and I don’t need an answer now, but if those
two things would be a possibility. Thank you, Madam Chair.

CHAIR ANDERSON: Thank you, Ms. Johnson. Members, if, with no objections we’re going to first close
public testimony--

COUNCIL MEMBERS: No objections.

CHAIR ANDERSON: --and defer this item pending more information, so we can move on to the next item we
must cover. Go ahead, Mr. Molina.

COUNCILMEMBER MOLINA: One, one last request, no question. If we could get any records of
maintenance of the road, if there exists any records of whether, via Public Works Department or Water
Department, of all, whatever repairs that have--

CHAIR ANDERSON: Been done on the road.

COUNCILMEMBER MOLINA: --been done over the years as been stated in testimony. That would be, I
think, helpful towards this Committee.
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CHAIR ANDERSON: Okay, Mr. Molina. Staff, could you send a letter to Public Works on that? Mr. Kane,
you had a question.

COUNCILMEMBER KANE: Yeah, and, Chair, thank you. I appreciate your allowing me to be recognized.
Just to clear the air, because maybe Mr. Kushi’s comments earlier were misinterpreted by myself first
I’ll say, and I won’t speak for anybody else. When he responded to Mr. Molina’s question about when
we can get a response, and he said 2006. I think Mr. Molina’s question was December of 20067 And
Mr. Kushi’s response was, well, maybe January 2006. I'm referencing that, because later he said to you
in your question I can’t respond by December of 2005.

And so, I just wanted to be clear from Mr. Kushi that what he represented when he said 2006 wasn’t,
wasn’t a, a flippant remark that said, you know what, we may take another year to answer it, and we
may not, and you’re just going to have to wait. And that’s how I interpreted it, and that’s why I
responded as it being astounding. But after hearing further, when you asked him, he said I can’t do it in
2005. 1don’t think Mr. Kushi was representing that it could take another year.

So, I just wanted to bring that forward and ask Mr. Kushi if he meant that they can’t, it’s not going to
take another year, and they have no intention of waiting another year to do this, but that they’re going to
try their best, and if January, at the end of January they feel that they can get the response I’d like him to
just acknowledge that so we can move on and be clear that it wasn’t meant to put us off another year. If
I can get that from Mr. Kushi, please.

MR. KUSHI: Member Kane, I will try my best.

COUNCILMEMBER KANE: Thank you. Madam Chair, thank you, and I want to move on just like you. So,
thank you.

CHAIR ANDERSON: Yeah, and, and, you know, these questions aren’t rocket science, Members. I don’t think
it’s, it’s a difficult task. So, and until we get these questions answered we can’t move on. So, I want to
thank everyone from Ulumalu who took time out of their day to come down and bring this item forward.
We will stay on it. We’ll try to assist you in any way we can.

CHAIR ANDERSON: So, Members, we’re going to defer this item until we get further information, and no
objections?

COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: ANDERSON, CARROLL,
JOHNSON, KANE, MOLINA, AND PONTANILLA)

ACTION: DEFER.

CHAIR ANDERSON: We will move on to Item WR-13.
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WR-13 PROHIBITING DEVELOPMENT PROJECTS WITHOUT A LONG-TERM RELIABLE
SOURCE OF WATER (C.C. No. 05-271)

CHAIR ANDERSON: There is a handout, there were several handouts that we received today regarding this
Item, Members. Testimony from Sierra Club, from Earthjustice, from Mr. Williamson, and also two
documents from Mr. Kane who has brought this Item forward. So, with no objections I'm going to open
the floor to Mr. Kane. Has everyone had a chance to get to the Item? For those watching, we are
discussing an amendment to Section 18.04.020 of the Maui County Code regarding water availability.
And, Mr. Kane, would you like to address the Members?

COUNCILMEMBER KANE: Thank you, Madam Chair. December 7th, which is the date of this memo to the
Members from myself, I'm just following up on a component of the proposal of WR-13 pro. . .,
prohibiting development of projects without a long-term reliable source of water. We’ve listed on that
page something for the body’s consideration. In the italic portion on the very top you’ll notice that
we’ve bolded the words a long-term, reliable supply of water.

In our last discussion that seemed to be, although the intent was to submit something bare bone to allow
it for discussion of this body and have it evolve into something that we can all accept, we took the
initiative to further develop or at least propose a draft proposed definition to what a long-term reliable
supply of water would be. And so, that’s what we have before us, Members, and 1 will just highlight
what we have.

Long-term reliable supply of water means the total water supply source available for a 20 year
projection that will meet the total demands of all phases of a proposed subdivision in addition to existing
and authorized plan uses as defined in H.R.S., subsection 174C-3, including, but not limited to, public
trusts, municipal, agricultural and industrial uses.

For note, Chair and Members, H.R.S., subsection 174C-3, is the definitions as used in the chapter and
specifically authorized planned use means the use or projected use of water by development that has
received the proper State Land Use designation and County Development Plan, Community Plan
approval. So, that’s again just to back. . ., back-up what that meant.

A finding of the long-term, reliable supply of water shall not be made where the projected demand
associated with the proposed subdivision would cause the total water source, including ground water,
surface, water or other sources of water, to exceed its sustainable yield in-stream flow standard, interim-
stream flow standard or other applicable water source standards.

In determining long-term, reliable supply of water all the following factors shall be considered, and we
have listed there the nine various factors that in this case the, the Director of Water Supply shall verify in
writing. And in reaching that verification he would be required to, as the word shall will indicate, to
consider the following nine items that we have listed.

And in the interest of time, Chair, I’11, I’1l leave it at that. We have nine items listed. It’s available to the
Members for perusal, and I would ask for the body’s favorable consideration of incorporating this into
the already existing proposal that’s before us today. Thank you. And I'm open for questions too, Chair.
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CHAIR ANDERSON: Thank you, Mr. Kane. You, you’re, you want today to incorporate this into the current
amendment, because it’s not in a format that we could easily do that?

COUNCILMEMBER KANE: 1 understand that, and if your intent, Madam Chair, was to consider the
movement of this out of this Committee and into the full Council, I would be more than happy to work
with my staff, and it would be very, I think we could do it very quickly to incorporate it in a Ramseyer
format perhaps to indicate where exactly this definition would be incorporated. It would be incorporated
in a different part of the, of the Code relative to the original proposal of the, of the proposal.

CHAIR ANDERSON: Under definitions perhaps?
COUNCILMEMBER KANE: That is correct, yes.
CHAIR ANDERSON: And so, you’re looking at incorporating all of this into a definition?

COUNCILMEMBER KANE: That is correct, so that we understand and the Director of Water Supply would be
clear as to what a long-term, and not only the Water Director, but anybody who engages themselves in
any type of process of development, when it comes to the water element of that, that they are very clear
on what the requirements of, of, or what their obligations would be to have this water component
recognized.

CHAIR ANDERSON: Okay. Just so we get it straight I would, you know, I would be really happy to move this
out immediately, but I think that we need to, you know, for the sake of process we need to get a
comment in writing from the Department of Water Supply. We need to get a comment in writing from
the Public Works Department on, on both the original amendment and this proposed definition.

And then I think that, according to the Charter, I’ll double check on this, but I, I think that maybe we
should send this to the Board of Water Supply for their advisory on it, because this is quite, you know, a
move. It’s not, it’s not a manini thing, and while I support it wholeheartedly I do think that we want to
make sure that we have, have it all worked out, everybody’s on the same page, so that when it goes
forward to the Full Council it’s not going to get kicked back to Committee.

Okay. So, Members, do you have any points of discussion you’d like to make on this?

COUNCILMEMBER KANE: Real, real briefly, Madam Chair, before--

CHAIR ANDERSON: Sure, Mr. Kane.

COUNCILMEMBER KANE: --you move forward, and thank you for that. I’d like to ask for the support of,
with my office and, and your Committee Staff to, to package it, or to, to put it in a format such that when
we send the letters for comment from the Department heads that are relative to this that we put it in a

format that the, the definition of the long-term, reliable source of water is placed in its proper area, as
well as what we have proposed as the, as the bill that’s in the, in the binder, under WR-13.
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And my, just to restate my comments as far as getting favorable consideration it is to, as you stated and
had cited, that there are a lot, a lot of other places where we can get this sent, commented on and brought
back, and so we can take a, hopefully a final action in whatever we end up with. So, I’'m, I'm supportive
and ask for the favorable consideration of the body to continue with that process. Thank you.

CHAIR ANDERSON: Okay. Thank you, Mr. Kane. And before I open up to more questions, Mr. Kane would
you like to give us some background for those Members who maybe haven’t been able to read your
other memo and for the purposes of the public who may be watching, so that they understand this isn’t
something that we just grabbed out of the air.

COUNCILMEMBER KANE: Thank you.
CHAIR ANDERSON: This is a kind of a, well, go ahead and explain the background if you would, Mr. Kane.

COUNCILMEMBER KANE: Oh, thank you, Madam Chair. We also have provided for the Committee a
December 6th memo to the Members, Chair and Members of the Committee from our office. And the
cover letter states that, to ask this body to consider the attached document in connection with this item
that we’re talking about now.

And the attached document is an excerpt from landmark legislation in California. Specifically, it’s
Senate Bill No. 221 that was introduced by Senator Sheila Kuehl and signed into law in 19, in 2001 in
the State of California.

Senate Bill 221, provides a definition of “sufficient water supply” that may be helpful as the Water
Resources Committee considers a possible definition of long-term reliable source of water in the
proposed bill that’s entitled, A Bill for an Ordinance Amending Section 18.04.020 of Maui County Code
relating to General Provisions. The excerpt from the California Senate Bill 221, which was signed into
law in 2001 basically sites sufficient water supply as, means the total water supply available during
normal, single dry, multiple dry years within the 20 year projection. And it goes on to have more
specific components that have been signed into law.

And we used this, our office with assistance used this as, how shall I say, we didn’t pull this ordinance
out of the sky, or our proposal that we have before us today, but we, in fact, used this as a model to tailor
ours similar to what we have here, and we tried to do our best to bring it forth to this body that it would
work for us here in the County of Maui.

As an example, theirs, I think, they look at a 500 house limit, or a project that is 500 houses or greater.
Ours, we did ours with any project with exemptions to family subdivisions. Again, these are starting
points, and we used this as a model to craft this legislation.

And so, we’re hoping that, I also have and have used as, as a reference for this work the Water for
Growth California’s New Frontier, which is a report by Ellen Hanak, and it has very, very extensive
information, and is a very considerable resource in helping us determine the benefits and answering
some of the myths, I guess, of, of potential drawbacks to something like this in the County of Maui and
what’s happened in California whether it’s for, how shall I determine, exposure to the County.
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That this legislation for the State of California has actually resulted in what people thought was going to
be more lawsuits going towards the State of California with respects to water availability hasn’t
happened. And, in fact, this has provided more clarity so people don’t, or developers, or potential
developers aren’t put in a situation which we currently have in the County of Maui in some situations
where people invest a lot of money into their project, and then when they get to the end then they’re told
that there’s no water available. And that is something that is here.

And so, this is attempting to integrate land use and water development, and I think this legislation is
going to help us take that step. And like other items that we’ve submitted for the, for discussion this is
one of many tools that’s going to help us just get a little tighter on, on our understanding of what we
have as a resource of water and how we can make sure that we do things in a more sustainable manner.
And so, with that, Madam Chair, I’1l yield the floor.

CHAIR ANDERSON: Thank you, Mr. Kane, for that background. Members, if you would read Kapua Sproat’s
testimony under the Earthjustice letterhead. She addresses that same issue regarding California, the
landmark legislation that they passed and how it has not initiated a flood of lawsuits. In fact, it’s done
just the opposite.

So, if no Members have any questions right now I would want a comment from the Water Director and
possibly Public Works. If you see any problems at this point we’d be very happy to hear them, so that
we’re not taking us down a road, and then at the end have you object to it. So, if there’s any comments.
Mr. Director, do you have any comments to make? I mean we did present this legislation at the last
meeting.

MR. TENGAN: It’s kind of difficult to provide a comment here, Madam Chair. Although the intent of the bill
is very good whereby developers need to identify their source of water, it could stop economic growth
on the Island and in the County if, if it’s not done properly. So, that’s the only comment that I have at
this point in time.

CHAIR ANDERSON: Okay, Mr. Tengan. Ms. Johnson, you had a question.

COUNCILMEMBER JOHNSON: Yeah, and, and I guess when we’re looking at this, when I looked at the
Senate Bill 221 from California, the one component, and 1 guess it would be included in No. 2 of the
draft proposed definition for long-term, reliable supply of water, I noticed that the historical component
was not included within that. And I just would be interested to find out if that could be looked at by the
Department as possible inclusion, because it, it states several criteria in No. 2, availability of waters
established by applicable water source standards, including, but not limited to, and they didn’t list
historical data, which they did in the California Senate Bill 221.
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So, I'd just like them to take a look at that, and then because the thrust of this, of course, is the water
over which we have control, I would like to have the comments or some kind of focus by either
Corporation Counsel or the Water Department about the private systems, because if you’re looking at
long-term, reliable supply of water most of the commentary is regarding what we as an entity, as a body,
as a community are looking at, but it doesn’t specifically state private water systems, and how they
would, I guess, integrate into this mix. And because we don’t, we don’t have control over private water
systems I’'m kind of wondering how that’s going to play into, let’s say, somebody who has a long-term
reliable supply of water, but it’s from a total private development or Well development.

CHAIR ANDERSON: Ms. Johnson, if you read G, it says, which is at the top of this amended amendment that
Mr. Kane’s given us--

COUNCILMEMBER JOHNSON: Oh, okay.

CHAIR ANDERSON: --it says the Director of Water Supply shall verify in writing the availability of a long-
term, reliable supply of water from a public or private source.

COUNCILMEMBER JOHNSON: Uh-huh.

CHAIR ANDERSON: So, if the source is private he still has to identify it, and all of these same definitions
would apply to that.

COUNCILMEMBER JOHNSON: Okay. So, whether it’s public or private. I, I guess because when I'm
reading all of the definition of one through nine it’s basically things that are within the public purview as
opposed to being focused on anything private, but if that is fine, you know, I mean I just wanted
Corporation Counsel to look at that and to see if we needed to include anything additional in those nine
areas.

CHAIR ANDERSON: Well, those are defining what he’s, he’s calling a long-term reliable supply of water.
COUNCILMEMBER JOHNSON: Uh-huh.

CHAIR ANDERSON: So, whether it’s a private supply or a public supply the definition would apply.
COUNCILMEMBER JOHNSON: Okay.

CHAIR ANDERSON: And, and, you know, it may be that a private source could have an impact on in-stream
flow--

COUNCILMEMBER JOHNSON: Uh-huh.

CHAIR ANDERSON: --or any of these other defining factors that Mr. Kane’s put in. So, Members, I think
that’s the best we can do today. We have a long meeting this afternoon. So, we’re, we’re going to,
we’re going to send a comment letter out with Mr. Kane’s amendment, and we will redraft it in
Ramseyer format, so that it’s very clear how it’s going to fit in, in the existing ordinance, and we’ll ask
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for a comment from the Director of Water Supply and from the Director of Public Works. Does anyone
want comments from anybody else, because we will send this out, once we get comments from them
we’ll send it to the Board of Water Supply for their review, and then it will come back to us?
COUNCILMEMBER PONTANILLA: Chair.
CHAIR ANDERSON: Mr. Pontanilla.
COUNCILMEMBER PONTANILLA: So, you’re not going to be asking Public Works for any comments?
CHAIR ANDERSON: I’'m sorry?

COUNCILMEMBER PONTANILLA: So, at this time you’re not going to ask Public Works to make any
comments in regards to this proposal?

CHAIR ANDERSON: I don’t think he wants to make any comments right now. I can see him shaking his
head.

COUNCILMEMBER PONTANILLA: I don’t think so too.

CHAIR ANDERSON: We don’t want to blind side him. But anyway you’re duly noticed, okay, Mr.
Miyamoto? Any other questions? Ms. Johnson.

COUNCILMEMBER JOHNSON: Will this go to the State Water Commission too?
CHAIR ANDERSON: For their review?
COUNCILMEMBER JOHNSON: Yes.

CHAIR ANDERSON: I don’t know why not. I think that would probably be a prudent thing to do. Maybe we
can send it to them the same time we send it to the Board of Water Supply.

COUNCILMEMBER JOHNSON: Thank you.

CHAIR ANDERSON: But we’re not going to sit around for months on it, folks. We’re going to move on it,
and that’s why I'd like to get comments back as soon as possible. Mr. Kane.

C_OUNCILMEMBER KANE: Final comment, Madam Chair.
CHAIR ANDERSON: Yeah.

COUNCILMEMBER KANE: A question. When we send it to the Board of Water Supply are we going to
provide some timeframes for them to look at it since you just said that we’re not going to sit on it--

CHAIR ANDERSON: Yeah.
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COUNCILMEMBER KANE: --because we would hate to see them sit on it, and I’'m not suggesting they will--
CHAIR ANDERSON: Right.

COUNCILMEMBER KANE: --but just so we can direct this thing to keep moving along? Would we provide
them with some set, as far as time to look at this?

CHAIR ANDERSON: Yeah, and I’'m going to make it short and sweet, because, you know, their primary
function is advisory to us. And so, I think that they should clear their schedule anytime they get

something from us that we need their advice on should be at the top of their agenda. Okay. Members,
any other questions or comments?

COUNCIL. MEMBERS VOICED NO OBJECTIONS. (PRESENT: ANDERSON, CARROLL,
JOHNSON, KANE, MOLINA, AND PONTANILLA)

ACTION: DEFER.

WR-1 WATER SUPPLY RULES (C.C. No. 05-46)

WR-4 WATER USE AND DEVELOPMENT PLAN (C.C. No. 05-38)

CHAIR ANDERSON: We are going to defer the Water Use and Development Plan, Item WR-4. Also WR-1,
Water Supply Rules unless, Mr. Kushi, can you tell me if the Upcountry, or rather, Mr. Tengan, if the
Upcountry water list has been updated?

MR. TENGAN: Yes, Madam Chair, I believe it’s ready for review in draft form.

CHAIR ANDERSON: Excellent. So...

MR. TENGAN: So, we’ll be doing that, and then following that review we’ll post it on the web page.

CHAIR ANDERSON: And will you be forwarding it to our Committee? We’ve been awaiting that for a month
or s0.

MR. TENGAN: That’s not a problem.

CHAIR ANDERSON: Okay. Thank you very much. So, we’ll bring that up at our next meeting also, the
Upcountry water list. Mr. Kane.

COUNCILMEMBER KANE: So, under your signature you’re going make a formal request to the Department
to get that from them, so they can send it to us?
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CHAIR ANDERSON: The water list?

COUNCILMEMBER KANE: Yes.

CHAIR ANDERSON: 1 think we formally requested that over a month ago, and I’ve gone down and spoken to
them personally about it. So, I’'m just reminding Mr. Tengan. Idon’t think we need to send you a letter
to remind you of it. I think you’ve updated the list at our request; is that correct?

MR. TENGAN: That’s correct.

CHAIR ANDERSON: Okay. Thank you.

COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: ANDERSON, CARROLL,
JOHNSON, KANE, MOLINA, AND PONTANILLA)

ACTION: DEFER.
CHAIR ANDERSON: Members, this meeting is adjourned. Thank you. . . .(gavel). ..

ADJOURN: 12:05 p.m.

APPROVED BY:

Ll

] ELLE ANDERSON, Chair
Water Resources Committee

wr:min:051207 Transcribed by: Jessica Cahill
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